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Bureau of Indian Affairs, Interior § 169.4

the jurisdiction of the Secretary which 
was acquired or set aside for the use 
and benefit of Indians and not included 
in the definitions set out in paragraphs 
(b) and (d) of this section.

§ 169.2 Purpose and scope of regula-
tions. 

(a) Except as otherwise provided in 
§ 1.2 of this chapter, the regulations in 
this part 169 prescribe the procedures, 
terms and conditions under which 
rights-of-way over and across tribal 
land, individually owned land and Gov-
ernment owned land may be granted. 

(b) Appeals from administrative ac-
tion taken under the regulations in 
this part 169 shall be made in accord-
ance with part 2 of this chapter. 

(c) The regulations contained in this 
part 169 do not cover the granting of 
rights-of-way upon tribal lands within 
a reservation for the purpose of con-
structing, operating, or maintaining 
dams, water conduits, reservoirs, 
powerhouses, transmission lines or 
other works which shall constitute a 
part of any project for which a license 
is required by the Federal Power Act. 
The Federal Power Act provides that 
any license which shall be issued to use 
tribal lands within a reservation shall 
be subject to and contain such condi-
tions as the Secretary of the Interior 
shall deem necessary for the adequate 
protection and utilization of such 
lands. (16 U.S.C. 797(e)). In the case of 
tribal lands belonging to a tribe orga-
nized under the Act of June 18, 1934 (48 
Stat. 984), the Federal Power Act re-
quires that annual charges for the use 
of such tribal lands under any license 
issued by the Federal Power Commis-
sion shall be subject to the approval of 
the tribe (16 U.S.C. 803(e)).

§ 169.3 Consent of landowners to 
grants of right-of-way. 

(a) No right-of-way shall be granted 
over and across any tribal land, nor 
shall any permission to survey be 
issued with respect to any such lands, 
without the prior written consent of 
the tribe. 

(b) Except as provided in paragraph 
(c) of this section, no right-of-way shall 
be granted over and across any individ-
ually owned lands, nor shall any per-
mission to survey be issued with re-

spect to any such lands, without the 
prior written consent of the owner or 
owners of such lands and the approval 
of the Secretary. 

(c) The Secretary may issue permis-
sion to survey with respect to, and he 
may grant rights-of-way over and 
across individually owned lands with-
out the consent of the individual In-
dian owners when 

(1) The individual owner of the land 
or of an interest therein is a minor or 
a person non compos mentis, and the 
Secretary finds that such grant will 
cause no substantial injury to the land 
or the owner, which cannot be ade-
quately compensated for by monetary 
damages; 

(2) The land is owned by more than 
one person, and the owners or owner of 
a majority of the interests therein con-
sent to the grant; 

(3) The whereabouts of the owner of 
the land or an interest therein are un-
known, and the owners or owner of any 
interests therein whose whereabouts 
are known, or a majority thereof, con-
sent to the grant; 

(4) The heirs or devisees of a deceased 
owner of the land or an interest therein 
have not been determined, and the Sec-
retary finds that the grant will cause 
no substantial injury to the land or 
any owner thereof; 

(5) The owners of interests in the 
land are so numerous that the Sec-
retary finds it would be impracticable 
to obtain their consent, and also finds 
that the grant will cause no substan-
tial injury to the land or any owner 
thereof. 

[36 FR 14183, July 31, 1971. Redesignated at 47 
FR 13327, Mar. 30, 1982]

§ 169.4 Permission to survey. 

Anyone desiring to obtain permission 
to survey for a right-of-way across in-
dividually owned, tribal or Government 
owned land must file a written applica-
tion therefor with the Secretary. The 
application shall adequately describe 
the proposed project, including the pur-
pose and general location, and it shall 
be accompanied by the written con-
sents required by § 169.3, by satisfac-
tory evidence of the good faith and fi-
nancial responsibility of the applicant, 
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